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THE COURT OF MUNSIFF, HATSINGIMARI, DHUBRI.  

 

MISC (J). CASE NO. 17/2017 

              I/C with T.S. 51/2017 

 

Present: Sri AbhijitSaikia, A.J.S. 

Saturday, the 29th day of June, 2019. 

 

    ABDUR REZZAK SARKAR 

   ………….   Petitioner 

Versus       

 

1. SALEHA KHATUN 

2. EUNUS ALI SARKAR 

3. SOLAMON HAQUE 

4. AKHIRUL ISLAM 

 …………   Opposite Parties 

 

    This case coming on for final hearing on 03/06/2019 in the presence of –  

Mr. Abdul Baten Sk., Learned Advocate for the petitioner; and                                        

  Mr. Shajahan Sk.           , Learned Advocate for the opposite parties, 

 

And having stood for consideration to this day, the court delivered the following 

Order- 
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ORDER 

 

1. The instant misc. judicial case arises out of a petition under Order XXXIX, 

Rules 1 and 2 read with Section 151 of the Code of Civil Procedure,1908. The 

aforesaid petitioner had sought a temporary injunction against the opposite 

parties. 

 

2. The brief facts leading to the institution of this case asrevealed from the 

petition are that: 

 

3. One RohimaKhatunhad during her life time owned and possessed land 

measuring 3(Three) Bighas, 1(One) Katha and 1(One) Lecha, presently 

covered by Dag No. 26/16 of Patta No. 7(old)/389(new),at revenue village 

Pipulbari Part – IV within theMankachar Circle under the District of South 

SalmaraMankachar (Assam) by right of her inheritance. Out of this, she gifted 

land measuring 1(One) Bigha in favour of the Pro forma defendant No. 1 from 

western side of the land. The name of the pro forma defendant No. 1 has also 

been mutated in the record of rights.The remaining land measuring 2(Two) 

Bighas, 1(One) Katha and 1(One) Lechais specifically described in Schedule ‘A’ 

of the petition.RohimaKhatunwas the mother of the petitioner and the 

Opposite Party No. 2, who had during her life time allowed the petitioner to 

reside in a part of schedule ‘A’ land.Accordingly, the petitioner is residing in 

the northern part of schedule “A” land by constructing residential houses. In 

the meantime, parents of the petitioner and Opp. Party No. 2 expired about 

15/16 years back, leaving the petitioner and Opp. Party No. 2 as legal heirs. 

As such, they inherited the land. Subsequently,through an amicable partition 

each of them got land measuring 1(One) Bigha and 5½Lechas.The share of 

the petitioner fell in the northern side as shown in schedule ‘B’ and share of 

the Opp. Party No. 2 fell in the southern side as shown in schedule ‘C’ of the 

petition. Their names have also been mutated in the record of rights in place 

of their deceased mother. The petitioner had been owning and possessing the 

schedule ‘B’ land peacefully and he had dwelling houses in a part thereof while 

he was rearing fish in other part. Later, the petitioner shifted his house in a 

different place about 3 (Three) years ago. Since then, the petitioner has been 
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possessing the said schedule ‘B’ land by rearing fish in a part thereof and 

cultivating vegetables in theother part. The petitioner is earning more than 

Rupees 20,000/- (Twenty Thousand) only on a yearly basis from the schedule 

‘B’ land.Since January, 2017, the opposite Partieshad been trying to 

dispossess the petitioner even though theyhave no right, title, interest and 

possession over the schedule ‘B’ land.However, all their illegal attempts 

hadbeen foiled due to timely intervention.Unfortunately, on 02-02-2017, the 

opposite partieshad forcefully dispossessed the petitioner from the entire 

schedule ‘B’ land with assistance of some unknown persons,by taking 

advantage of absence of the petitioner. Since then, the opposite parties have 

illegally restrained the petitioner from entering into his lands and have illegally 

occupied the entire land.As such, the petitioner has been suffering from loss 

of Rupees 20,000/- (Twenty Thousand) only yearly.Finding no other 

alternative, the petitioner obtained a certified copy of Jamabandi on 06-04-

2017 and found that the name of the Opp. Party No. 1 had been 

surreptitiously entered in the records in his own place.At present, the opposite 

parties are preparing todig earth from this land and to sell the suit land which 

needs to be restrained byan order of ad-interim injunction from this court, till 

disposal of the suit.The petitioner is the rightful owner of schedule ‘B’ land and 

he never disposed of the schedule ‘B’ land in favour of any person in any way. 

The Opposite Parties surreptitiously entered the name of the Opposite Party 

No. 1 in the record of rightsfor illegal gainseven though they have no right, 

title and interest over the land. Hence, the case. 

 

4. Theopposite partiesNo. 1 and 2 enteredappearancein the case afterproper 

service of notices upon them. In due course of time, they submitted their 

written objection against the petition. In their objection, the opposite parties 

stated that the petition is not maintainable in law or in form. The petitioner is 

devoid of possession and hence he is not entitled to any relief of temporary 

injunction as has been prayed. The suit land is in possession of the opposite 

parties. The O.P. No. 1 was brought up on the suit land by her maternal 

grandparents and she has been living there since her childhood. She has also 

been cultivating in a part of the suit land. Hence, there arises no question of 

dispossession of the petitioner from there. The land under Dag No. 

26(old)/16(new) measuring 2 (Two) Bighas and 11 (Eleven) Lechas has been 



P a g e  | 4 

 

sold out in favour of the two sons of the opposite party, namely 

SolamanHaque and Akhirul Islam, through the Registered Sale Deed No. 898 

dated 04.12.2015. Accordingly, their names have been recorded in the land 

revenue records. They are possessing the lands by constructing houses 

thereon. All the necessary ingredients for the grant of temporary injunction 

are against the petitioner. The injunction petition does not have any merit and 

is liable to be dismissed. The subsequently impleaded opposite parties No. 3 

and 4 did not submit any separate written objection. 

 

5. I have heard the arguments put forward by the learned counsels forthe 

petitionerand the opposite parties. I have gone through the Case Record 

thoroughly.  

 

6. Before going into the merits of the petition, let me be clear of this fact that 

what we have in this case are mere opposing averments of the two sides 

without any material evidence from either side to substantiate their respective 

claims. The petitioner has claimed ownership over the suit land on the 

strength of his inheritance of the ancestral property and an amicable partition 

with the other legal heir i.e. the opposite party No. 2. The petitioner had 

stated that the opposite party No. 1 had managed to get her name entered in 

the revenue records illegally even though she has no right, title and interests 

over the suit land. Thereafter, on 02.02.2017, the opposite parties have 

forcefully dispossessed him from the suit land described in schedule ‘B’ of the 

petition and thereby ensured not just his dispossession but also a loss of 

income from the property. On the other hand, the opposite parties have also 

claimed ownership over the suit land with an assertion that the opposite party 

No. 1 has been residing there since childhood. Further, they claim that the 

opposite parties No. 3 and 4 have purchased the suit land through the 

registered Sale Deed No. 898/2015. Now, the scrutiny and appreciation of the 

evidence of the two sides is a matter confined to the realms of the original 

suit. Hence, the final rights and liabilities of the parties can only be 

determined in the main suit after a rigorous analysis of all the evidence on 

record. In this proceeding, one is merely concerned as to whether the 

petitioner has made out a case for grant of a temporary relief of injunction 
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against the opposite parties, that is whether the opposite parties should be 

restrained from performing certain acts, or not.  

 

7. Section 52 of the Transfer of Property Act, 1882 mandates that during the 

pendency of any suit or proceeding, in which right to immovable property is 

directly and specifically in question, the property cannot be transferred or 

otherwise dealt with by any party so as to affect the rights of any other party 

except under the authority of the court. As the petitioner has asserted a right 

over the suit land which is yet to be finally decided in the main suit, any 

change in the Status Quo regarding the present title or topography of the suit 

land will adversely affect the rights of the parties and can have the effect of 

nullifying an adjudication of this court.  

 

8. In view of the above discussion, it is hereby directed that both the sides to 

this application will maintain a Status Quo as regards the current title, Status, 

possession and topography of the suit land, with effect from the date of this 

order till disposal of the main suit. Moreover, both the sides are debarred from 

alienating the suit land in any manner, with effect from the date of this order 

till disposal of the main suit.  

 

9. This petition is disposed off with this order and direction. The Misc. case is 

disposed off accordingly. 

 

Given under my hand and the seal of this court on this the 29thday of June, 2019 

at Hatsingimari, Dhubri.  

 

 

ABHIJIT SAIKIA, 

MUNSIFF, HATSINGIMARI, DHUBRI. 

 

 

TYPED BY ME:  AbhijitSaikia - Munsiff, Hatsingimari, Dhubri. 
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MISC. (J) 17/2017 

 

 

29.06.2019 

 

Both sides are represented. 

The Final Order is prepared in separate sheets to be tagged together with 

the Case Record. The same is pronounced in open court in presence of the 

two sides. In view of the discussions and decisions therein, it is directed 

thatboth the sides to this application will maintain a Status Quo as regards 

the current title, Status, possession and topography of the suit land, with 

effect from the date of this order till disposal of the main suit. Moreover, 

both the sides are debarred from alienating the suit land in any manner, 

with effect from the date of this order till disposal of the main suit.  

Misc. Case is disposed off accordingly. 
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